
ONCOtracker
MUTUAL CONFIDENTIAL DISCLOSURE AGREEMENT

THIS MUTUAL CONFIDENTIALITY AGREEMENT (this “Agreement”) is made as of the date of the last party to sign below (“Effective Date”) by and between ONCOtracker, Inc., (hereinafter referred to as "ONCOtracker" or as a "Party"), having a place of business at 9201 Sunset Boulevard., Suite 300, West Hollywood, CA  90069 and CO-DISCLOSER, a (state of incorporation) corporation, with offices at (street, city/town, state zip code).  ONCOtracker and CO-DISCLOSER are sometimes referred to individually as a “Party” and collectively as the “Parties”.

WHEREAS, it is anticipated that each Party as a (“Disclosing Party”) may disclose Confidential Information (defined below) to the other Party as a (“Receiving Party”) to evaluate whether they wish to enter into a potential research relationship (“Purpose”).
NOW, THEREFORE, in consideration of the foregoing and of the promises and covenants herein contained, the Parties agree as follows:

1. The term “Confidential Information” is defined as information provided by one party (“Disclosing Party”) to another party (“Receiving Party”) under this Agreement for the Purpose that, is either: (a) in written or other tangible medium and designated or marked as confidential (i) at the time of its disclosure or (ii) if disclosed in writing without an appropriate designation or marking, within thirty (30) days after such disclosure by delivery to the Receiving Party of a written document(s) describing the information and referencing the place and date of such written disclosure, (b) disclosed orally, visually or physically, and designated in writing as confidential within thirty (30) days after disclosure by delivery to the Receiving Party of a written document(s) describing the information, and referencing the place and date of such oral, visual or physical disclosure, or (c) treated by the Disclosing Party as confidential or proprietary and would be considered by a reasonable person experienced in the field of clinical research to be the confidential or proprietary information of Disclosing Party.
Confidential Information does not include information which:
(a)
through no breach of this Agreement by the Receiving Party, is at the time of disclosure or thereafter becomes published or otherwise publicly available;

(b)
was already known to Receiving Party prior to disclosure under this Agreement as evidenced by the Receiving Party’s competent written records;

(c)
was independently developed by the Receiving Party without reference to the Confidential Information; or

(d)
was lawfully obtained from a third party without breach of any agreement between the third party and the Receiving Party. 

2. 
The Receiving Party shall not use or duplicate any Confidential Information (except as necessary for the furtherance of the Purpose) and shall keep confidential and not disclose any Confidential Information to any third party, unless the Disclosing Party has, in its sole discretion, previously and expressly consented to such use, duplication or disclosure in writing. The Receiving Party may disclose such Confidential Information to those employees, affiliates and agents of the Receiving Party who have a need to know of the Confidential Information for the Purpose, provided that all such employees, affiliates and agents are advised of their obligations to protect Disclosing Party’s interests, which obligations shall be identical to the Receiving Party under this Agreement. Without limiting any of the foregoing, each Party agrees to protect the other Party's Confidential Information with at least the same degree of care as it exercises to protect its own highly confidential information of like character, but in no event less than reasonable care.  Each Party agrees that the Confidential Information shall not be made publicly available, including the fact that discussions are taking place or for any other purpose whatso​ever without the prior written consent of the Disclosing Party.  The Receiving Party shall be responsible for any breach of the confidentiality provisions of this Agreement by its employees, affiliates or agents to whom Confidential Information may be disclosed by the Receiving Party. Further each Party agrees to use the Confidential Information only for consideration of a possible research relationship between the Parties for the purpose of the stated Purpose under this Agreement, and specifically agree not to use the Confidential Information to gain a competitive advantage in the marketplace.

3.
Notwithstanding Section 2 herein, the Receiving Party may produce or disclose Confidential Information if and to the extent required pursuant to applicable laws, governmental regulations or court order, provided the Receiving Party has given the Disclosing Party, to the extent permitted by applicable law, prior written notice so that the Disclosing Party may seek a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement.  If such protective order or other remedy is not obtained, or the Disclosing Party waives compliance with the provisions of this Agreement, the Receiving Party shall furnish only that portion of the Confidential Information which the Receiving Party is legally required to disclose and shall exercise all reasonable efforts to obtain reliable assurance that confidential treatment shall be accorded the Confidential Information.
4. 
The Parties acknowledge and agree that:

     
(a) 
All Confidential Information disclosed by or belonging to each Party is and shall remain the exclusive property of that Disclosing Party;

     
(b) 
The Receiving Party does not hereby obtain any license or other interest in or to Confidential Information of the Disclosing Party or the subjects thereof; and

    
(c) 
At the request of a Disclosing Party, or upon the expiration or termination of this Agreement, the Receiving Party shall promptly deliver to the Disclosing Party  any and all Confidential Information of the Disclosing Party, as well as all records or tangible manifestations containing or embodying the Disclosing Party’s Confidential Information within its possession or control which was delivered or made available to the Receiving Party during or in connection with the Purpose, or, at the request of the Disclosing Party, provide written certification that all such Confidential Information has been destroyed. Notwithstanding the foregoing, the Receiving Party may keep one (1) copy of Confidential Information for legal archival purposes.
5. 
Additional Provisions

     
(a) 
Each Party acknowledges that the restrictions on the use, duplication and disclosure of the other Party's Confidential Information set forth herein are reasonable to protect the Disclosing Party interests.  Since unauthorized disclosure of Confidential Information may cause irreparable harm, if the Receiving Party breaches any of its obligations hereunder, the Disclosing Party may be entitled to equitable relief to protect its interest therein, including but not limited to injunctive relief, as well as money damages from a court of competent jurisdiction.


(b)
The signatories hereto warrant and represent that they are duly authorized to bind ONCOtracker and CO-DISCLOSER, respectively, and to execute this Agreement.

     
(c) 
Nothing in this Agreement shall compel either Party to reveal to the other any information that it does not wish to reveal.  Each Party warrants that it has the right to disclose all such Confidential Information pursuant to this Agreement, and any such Confidential Information PROVIDED TO EITHER PARTY UNDER THIS AGREEMENT IS PROVIDED “AS IS.”  NO OTHER WARRANTIES WITH RESPECT TO SUCH CONFIDENTIAL INFORMATION, EITHER EXPRESS OR IMPLIED, ARE MADE BY EITHER PARTY HEREUNDER.  Each Party represents that entering into this Agreement will not conflict with any material agreement already entered into by such Party.

     
(d) 
If any provision hereof is held invalid under any applicable rule of law such invalidity shall not affect other provisions hereof which can be given effect without the invalid provisions, and to this end the provisions hereof are declared to be severable. Notwithstanding the above, any such invalid provisions shall be construed and enforced (to the extent possible) in accordance with the original intent of the Parties as herein expressed.

     
(e) 
This Agreement may not be altered, amended, or modified in any way except in writing signed by the Parties. Neither Party may transfer or otherwise assign its rights, duties or obligations under this Agreement to any other person or entity, in whole or in part, without the prior written consent of the other Party.  Any such prohibited assignment shall be void.

(f)
No waiver of any provisions of the Agreement shall be effective unless agreed to in writing by the Party against whom such waiver is sought to be enforced. Waiver of any default or breach hereunder shall not constitute a waiver of any other default or breach whether similar or otherwise.

     
(g) 
The validity, interpretation, and enforcement of this Agreement shall be governed by the laws of California other than any rule that might refer such matters to the laws of any other jurisdiction.


(h)
This Agreement becomes effective on the date first written above and shall continue for three (3) year unless earlier terminated in writing by either Party upon thirty (30) days prior written notice; provided, however, the provisions of this Agreement shall survive termination of the Explorations for a period of five (5) years.
6. This Agreement represents the entire understanding and agreement of the Parties and supersedes all prior communications, agreements and understandings relating to the subject matter hereof.  This Agreement may not be assigned by a Party without the prior written consent of the other Party (not to be unreasonably withheld), except pursuant to a merger or consolidation or similar reorganization in which the surviving entity assumes all of a Party’s obligations hereunder.  
7. Should this interaction result in the establishment of a clinical trial agreement, the terms and obligations of that clinical trial agreement shall supersede the terms and obligations of this Agreement.
8. This Agreement may be executed in one or more counterparts, each of which when executed and delivered will be deemed to be an original, but all of which taken together will constitute one and the same agreement. This Agreement will become effective when counterparts have been signed by each of the Parties and delivered by electronic or other means to each other Party. 
9. Any notice given pursuant to this Agreement shall be in writing and shall be deemed given (i) on the date received if delivered personally or by recognized overnight courier, or (ii) five (5) days after the date postmarked if sent by registered or certified United States mail, return receipt requested postage prepaid. Notice to each Party shall be sent to the address for such Party set forth in the preamble.
IN WITNESS WHEREOF the Parties have by their duly authorized representatives executed this Agreement as of the date first written above.

For and on behalf of ONCOtracker, Inc.

For and on behalf of CO-DISCLOSER
By:
___________________________


By:
____________________________ 

Print:






Print:
____________________________
Title:






Title:
____________________________ 

Date:
___________________________


Date:
____________________________
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